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	SESSION TITLE: Contract Basics

	TYPE OF SESSION: Seminar

	CLASSROOM TIME: 1 hour
	OUTSIDE PREP TIME: 45-minutes


2. PURPOSE: 
The purpose of this session is to provide you an understanding of the contracting process and terminology that can help you oversee an organization’s contracting process. Army managers need to know the basic concepts of contracting because many government agencies are doing business with contractors. Today, almost every government manager has some involvement with contracting. .

3. ASSUMPTIONS: At the beginning of this session, you are expected to know or be familiar with the organization of the Department of Defense and the Department of the Army.

4. SESSION OUTCOMES: You will examine:



a The elements of a contract and the different types of contract authority.



b The effects some socioeconomic policies may have on competition.

5. KEY CONCEPTS: 

a. The Army manager must determine the most efficient and cost effective method to perform the mission. 

b. As contracting becomes more pervasive, Army managers must be aware of problems that may exist. 
6. MEASUREMENT OF OUTCOMES: You will work in a small group to discuss case studies. Faculty will  assess the briefing that you give to the class.
7. STUDENT ASSIGNMENTS:


a. Required Readings: Hart, J. J. (1997). Everything you ever wanted to know about contracts but were afraid to ask. Fort Belvoir, VA: Army Management Staff College.



This reading is attached. It focuses on basic government contracting and defines some common terms.

b. Other: http://www.acq.osd.mil
8. OTHER USEFUL REFERENCES: None

EVERYTHING YOU EVER WANTED TO KNOW

ABOUT CONTRACTS BUT WERE AFRAID TO ASK**
I. BASIC CONTRACTING


This section of the reading is a digest of some of the more common terms and concepts used in Government contracting. It is intended to be introductory in nature, and by no means represents the level of detail addressed by the Federal Acquisition Regulation (FAR), the Department of Defense Supplement to the Federal Acquisition Regulation (DFAR), and the body of case law decisions that further amplify Government contract law and contracting practices.


Acquisition is defined as the acquiring by contract with appropriated funds of supplies or services (including construction) by and for the use of the Federal Government through the purchase or lease, whether the supplies or services are already in existence or must be created, developed, demonstrated, and evaluated. Acquisition begins at that point when agency needs are established and includes the description or requirements to satisfy agency needs, solicitation and selection of sources, award of contracts, contract financing, contract performance, contract administration, and those technical and management functions directly related to the process of fulfilling agency needs by contracts.


Contracting means purchasing, renting, leasing, or otherwise obtaining supplies or services from nonfederal sources. Contracting includes description (but not determination) of supplies and services required, selection and solicitation of sources, preparation and award of contract, and all phases of contract administration. It does not include grants or cooperative agreements.


Contracting Activity. Department of Defense Contracting Activities are identified in the Department of Defense Supplement to the Federal Acquisition Regulation. Examples of Contracting Activities are Army Materiel Command, the major subordinate commands of Army Material Command, U.S. Army Forces Command, Military District of Washington, Corps of Engineers, and others as designated by the Secretary of the Military Department. 


The Head of the Contracting Activity (HCA) is responsible for acquisitions under or assigned to that Activity. The HCA is usually the Commanding General or SES Executive who commands or directs the Activity. From time to time, decision authority for particular issues is at a level above the Contracting Officer. When this condition occurs, the decision authority is usually the HCA.


The Principal Assistant Responsible for Contracting (PARC) is the direct assistant to the HCA at the Major Command Level. The HCA may delegate responsibility to this individual to approve some contract actions. Contracting Officers receive a warrant of appointment to obligate the U.S. Government in contractual matters. The Principal Assistant for Contracting normally issues the warrant.


A contract is an agreement between two or more parties enforceable by law. It may be oral or written. Written contracts are preferred. Government contracts will always be written; however, a Government contract may be an oral commitment that will be recorded in written form as soon as the situation permits.


The five elements of a contract are the 1) offer, 2) acceptance, 3) mutual consideration, 4) a legal and possible objective, and 5) competent parties. Elements are defined below:

1. To be valid an offer must be:


a. Intended as an offer.


b. Complete in all essential terms.


c. Communicated in the manner intended to the party that expects to receive it (the offeree).


d. It must be clearly understandable to both parties.

2. Acceptance is an expression of consent to the proposed offer. It must be:


a. Clearly understood by both parties.


b. Timely, before the offer is revoked.


c. In the same terms as the offer. If the terms are not the same, a counter-offer results. If a counter-offer is made, the original offer is no longer in effect, and the party that made the original offer may either accept or reject the counter-offer.


d. Acceptance in Government contracts is normally accomplished by notification to the contractor that the offer has been accepted.

3. Consideration may take a number of forms, but is usually the monetary price paid for the performance of an act.

4. The objective of a contract must be both legal and possible. A contract to murder someone else is not legal; thus, it is not a contract enforceable by law. In the case of a possible objective, there must be reason to believe that the objective of the contract can be achieved. In the case of research and development contracts, both the Government and the contractor may believe an effort can be accomplished; however, there may be no known solution. In this case the contract will be a "best effort" on the part of the contractor to perform the work.

5. A competent party is not a minor, not insane, not under duress, or otherwise impaired in their ability to make a decision. The parties must also have the capacity to enter into the contract, either for themselves, or acting as the authorized agent of another principal.


An agent is a person authorized to act on behalf of a principal to a contract. The agent is subject to the control of the principal. The Government's special agent is the Contracting Officer, who acts on behalf of the Government (the principal) in dealing with a prime contractor. The Contracting Officer receives a warrant of appointment (SF 1402) that specifies the limitations on the part of the special agent to act in the Government's behalf.


Agency is the relationship existing between the agent and the principal in a contract. The relationship is created when the principal authorizes the agent to create, modify, or terminate contractual relations between the principal and a third party. The authority for the agency relationship rests on consent of the two parties rather than on a contract.


Privity of contract is the legal relationship between two parties to the same contract. The Government has "privity of contract" with the prime contractor. The prime contractor has "privity of contract" with the subcontractor. The Government's relationship with the subcontractors is indirect in nature. Government involvement with subcontractors is channeled through the prime contractor. Only the prime contractor is authorized to direct the subcontractor. 


Principal <-------------> Agent <--------------> Third Party


Government Contracting Officer 
Contractor




 ^-------- Privity of Contract ------^


An independent contractor enters into agreements to perform a job for a given price. The finished job is expected to conform to the specifications of the contract, but the manner and means decisions are left to the independent contractor. The independent contractor may perform some of the work, and may subcontract with other third parties to perform certain portions of a job. From the Government's point of view, privity exists between the Contracting Officer as the agent of the principal (the Government) and the independent contractor. Privity does not exist between the Government and the subcontractor.


Principal     Independent Contractor  Subcontractor


^------ Contract --------^ ^-------- Contract -------^


^---------------- No Contract-No Privity --------------------^


Requiring activities will, from time to time, require contractors to perform a variety of activities. As these occur, the requiring activity will normally specify their requirements, and the servicing procurement office will award a contract to a contractor to perform the work. Since the Government's agent is the Contracting Officer, formal communications with the contractor will normally flow through the Contracting Officer, not through the requiring activity, directly to the contractor.


If the requiring activity wishes to communicate changes relating to cost, schedule, delivery, quality, or other substantive matters, these communications must flow through the Government's agent to the contractor. 


There are conditions where someone other than the Contracting Officer, tells a contractor what to do. As an example when a soldier in uniform goes into a commercial automobile parts store and indicates that he needs a battery for his Army truck, and the parts store clerk agrees to give the battery to the soldier and later bills the Government for the battery. This could be an example of an individual acting under apparent authority. The parts store clerk, seeing the uniform and having dealt with the military in the past, believed that the soldier was acting on behalf of the Government. 


In such an instance the Government may consent to be bound by the act of the soldier, and "ratify" the agreement in order to pay the parts store for the benefit the Army received. A ratification is the subsequent adoption of an unauthorized act. The ratification makes the principal liable for the act and becomes effective as of the time the unauthorized act was originally performed. 


The Government may or may not ratify the unauthorized act. If the Government chooses not to pay the parts store and not be bound by the act of the soldier, the soldier is liable for the cost of the battery, because he did not have the authority to enter into an agreement on behalf of the Government.


The Rule of Ambiguities states that where there can be more than one reasonable interpretation of a contract phrase or provision, the courts will rule against the drafter of the agreement. The Government is the drafter of the contract language in Government contracts. If a reasonable ambiguity issue is raised by a contractor, the Government will normally lose the argument. When Requiring Activities prepare statements of work they should avoid phrases such as


"...determined by the Contracting Officer,


"...good workmanship,


"...in accordance with the best commercial practice,


"...high quality,


"...smooth surface,


"...in good working order,


"...observe all Federal holidays."

Such phrases are open to a variety of interpretations. 


Finally, no discussion of contract terms can be complete without addressing the issue of scope. Scope is the extent or the range of the application of a particular contract. Scope binds and limits the actions of the parties to the contract. If, for example, we want a contract to paint a building, we expect the building to be painted. If we specified that the building was to be painted, and later decided that we wanted the building modified in some other way that was not in the contract, that change is "out of scope" of the original effort. It is new work.


Scope is important. There is an adage in contracting parlance that says "there is no such thing as a perfect contract." The reason this is so is because contracts are made in the present for some future action. Thus, the anticipation of true performance under future conditions cannot be known. Parties to the contract adjust to these new conditions during the performance period by modifying the agreement. If the modification appears to be within the scope of the original agreement, then the contract is normally modified without a great deal of difficulty. 


If the change is out of scope, a new contract will normally be required. While private individuals can accomplish the new agreement in a fairly unconstrained manner, the Government cannot. The new contract will be subject to the rules and regulations that apply to all other new contracts. It is the Government's policy to acquire goods and services at fair and reasonable prices under full and open competition. If the Government had an unlimited latitude to modify any agreement, it is conceivable that the Government could award one contract, to one contractor, to do almost anything for a limitless duration. Such a contract would not be in the public interest.


This section has introduced only a few contracting terms and concepts. An understanding of these terms and the concepts behind agency law is essential for uniformed officers and federal managers in dealing with procurement activities and contractors. When disagreements arise concerning the performance of a contractor, the government must understand the channels of communication that should be used in dealing with government contractors.

II. SOCIO-ECONOMIC POLICIES


Ninety-nine percent of all businesses in the U.S. are what the government calls "small businesses." These businesses play an important role in the U.S. economy, accounting for 38 percent of the gross national product and 47 percent of the nation's private sector jobs. Surprisingly though, small business is dramatically under-represented in the federal marketplace. Only three percent of all businesses in the U.S. share the more than $150 billion the government spends on its prime contracts (Sheridan 1990).


In order to increase the number of businesses participating in the federal procurement process, and thereby increase competition and expand the nation's industrial base, the government has enacted a number of regulatory requirements and assistance programs designed to protect and encourage small businesses. 


The need to protect and encourage small businesses is based on a concept expressed in the Small Business Act of 1958:

"The essence of the American economic system of private enterprise is free competition . . .The preservation and expansion of such competition is basic not only to the economic well-being but to security of this nation. Such security and well-being cannot be realized unless the actual and potential capability of small business is encouraged and developed."

SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS CONCERNS


"Small business concerns" means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on government contracts, and qualified as a small business under the criteria and size standards in the appropriate regulations. Such a concern is "not dominant in its field of operation" when it does not exercise a controlling or major influence on a national basis in a kind of business activity in which a number of business concerns are primarily engaged. In determining whether dominance exists, consideration shall be given to all appropriate factors, including volume of business, number of employees, financial resource, competitive status or position ownership or control of materials, processes, patents, license agreements, facilities, sales territory, and nature of business activity.


To be eligible for "contract award" as a small business, an offeror must 

represent in good faith that it is a small business at the time of written self certification. An offeror may represent that it is a small business concern in connection with a specific solicitation if it meets the definition of a small business concern applicable to the solicitation and has not been determined by the Small Business Administration (SBA) to be other than a small business.


"Small disadvantaged business concern" means a small business concern that is at least 51 percent unconditionally owned by one or more individuals who are both socially and economically disadvantaged, or a publicly owned business that has at least 51 percent of its stock unconditionally owned by one or more socially and economically disadvantaged individuals and that has its management and daily business controlled by one or more such individuals. This term also means a small business concern that is at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or Native Hawaiian Organization, or a publicly owned business that has at least 51 percent of its stock unconditionally owned by one of these entities, that has its management and daily business controlled by members of an economically disadvantaged Indian tribe or Native Hawaiian Organization, and that meets the requirements of the appropriate regulations.

(a) "Socially disadvantaged individuals" means individuals who have been subjected to racial or ethnic prejudice or cultured bias because of their identity as a member of a group without regard to their qualities as individuals.

(b) "Economically disadvantaged individuals" means socially disadvantaged individuals whose ability to compete in the free enterprise system is impaired due to diminished opportunities to obtain capitol and credit as compared to others in the same line of business who are not socially disadvantaged. Individuals who certify that they are members of named groups (Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent-Asian Americans) are to be considered socially and economically disadvantaged.


It is the policy of the government to place a fair proportion of its acquisitions, including contracts and subcontracts for subsystems, assemblies, components, and related services for major systems, with small business concerns and small disadvantaged business concerns. Such concerns shall also have the maximum practicable opportunity to participate as subcontractors in the contracts awarded by any executive agency, consistent with efficient contract performance. The SBA counsels and assists small business concerns and assists contracting personnel to ensure that a fair proportion of contracts for supplies and services is placed with small business. Heads of contracting activities are responsible for effectively implementing the Small Business and Small Disadvantaged Business Utilization Programs within their activities, including achieving programs goals. They are to ensure that contracting and technical personnel maintain knowledge of small disadvantaged business program requirements and take all reasonable action to increase small business participation in their activities' contracting processes.


The Small Business Act requires each agency with contracting authority to establish an Office of Small and Disadvantaged Business Utilization. The director of Small and Disadvantaged Business Utilization serves as the agency focal point for interfacing with SBA.


The Small Business Act is the authority under which the SBA and agencies consult and cooperate with each other in formulating policies to ensure that small business and small disadvantaged business interests will be recognized and protected. 

SET-ASIDES FOR SMALL BUSINESS


The purpose of small business set-asides is to award certain acquisitions exclusively to small business concerns. A "set-aside for small business" is the reserving of an acquisition exclusively for participation by small business concerns. A set-aside may be open to all small businesses or, except for the Department of Defense, restricted to small businesses located in labor surplus areas. A set-aside of a single acquisition or a class of acquisitions may be total or partial.


The determination to make a set-aside may be unilateral or joint. A unilateral determination is one which is made by the contracting officer. A joint determination is one which is recommended by the SBA procurement center representative and concurred with by the contracting officer.


Using the order of precedence in the FAR, the contracting officer shall set aside an individual acquisition or class of acquisitions when it is determined to be in the interest of (1) maintaining or mobilizing the nation's full productive capacity, (2) war or national defense programs, or (3) assuring that a fair proportion of Government contracts in each industry category is placed with small business concerns, and when the circumstances described in the FAR exists.

Total Set-Asides

The entire amount of an individual acquisition or class of acquisitions, including contracts for architect-engineer services, research, development, test and evaluation, maintenance repair, and construction except small business-small purchase set-asides, shall be set aside for exclusive small business participation if the contracting officer determines that there is a reasonable expectation that (1) offers will be obtained from at least two responsible small business concerns offering the products of different small business concerns and (2) awards will be made at fair market prices.

Partial Set-Asides.


The contracting officer shall set aside a portion of an acquisition, except for construction, for exclusive small business participation when-

(1) A total set-aside is not appropriate;

(2) The requirement is severable into two or more economic production runs or reasonable lots;

(3) One or more small business concerns are expected to have the technical competence and productivity capacity to satisfy the set-aside portion of the requirement at a fair market price;

(4) The acquisition is not subject to small purchase procedures; and

(5) A partial set-aside shall not be made if there is a reasonable expectation that only two concerns (one large and one small) with capability will respond with offers unless authorized by the head of a contracting activity on a case-by-case basis. Similarly, a class of acquisitions, not including construction, may be partially set aside. Under certain specified conditions, partial set-asides may be used in conjunction with multi-year contracting procedures.


When the contracting officer determines that a portion of an acquisition is to be set aside, the requirement shall be divided into a set-aside portion and a non-set-aside portion, each of which shall 1) be an economic production run or reasonable lot and 2) have terms and a delivery schedule comparable to the other. When practicable, the set-aside portion should make maximum use of small business capacity.


The contracting officer shall award the non-set-aside portion using normal contracting procedures.

Set Aside of a Class of Acquisitions.


A class of acquisitions of selected products or services, or a portion of the acquisitions, may be set aside for exclusive participation by small business concerns if individual acquisitions in the class will meet the criteria in the FAR. The determination to make a class set-aside shall not depend on the existence of a current acquisition if future acquisitions can be clearly foreseen.


The determination to set aside a class of acquisitions may be either unilateral or joint.


Each class set-aside determination shall be in writing and must specifically identify the product(s) and service(s) it covers.


















** Hart, J. J. (1997). Fort Belvoir, VA: Army Management Staff College.
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