BEFORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of:

)







)

U.S. ARMY FORT WAINWRIGHT

)
DOCKET NO. CAA-10-99-0121

CENTRAL HEATING & POWER

)

PLANT,




)

)
 

)





Respondent.


)


____________________________________)

MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION FOR INTERLOCUTORY APPEAL

Pursuant to 40 CFR § 22.29(a), Respondent United States Army Alaska Garrison (USARAK) has moved the Chief Presiding Administrative Law Judge (the “Presiding Judge”) to forward to the Environmental Appeals Board (EAB) for interlocutory appeal the ruling dated April 30, 2002 entitled Accelerated Decision as to Application of Economic Benefit of Noncompliance and Size of Business Penalty Factors (Accelerated Decision).
  

A.  Respondent's Motion is Timely.  

Consolidated Rule of Practice (CROP) § 22.29(a) provides that a request for interlocutory appeal to the EAB shall be filed within 10 days of service of the ruling.  CROP § 22.7(c) provides that where a document is served by first class mail, 5 days shall be added to the time otherwise allowed.  CROP § 22.7(a) further provides that in computing the period of time, the day of the event from which the designated period begins to run shall not be included.  In this case, the Presiding Judge issued the Accelerated Decision and served it upon the parties via First Class mail on April 30, 2002.  The 15-day time period for this motion (the 10-day base period plus 5 days for mailing) thus commenced on May 1, 2002.   Hence, this motion is timely if filed before the close of business on May 16, 2002.  

B.  Respondent's Motion Satisfies the Criteria for Interlocutory Appeal. 


CROP § 22.29(b) sets forth the criteria for interlocutory appeal of the Accelerated Decision.  Section 22.29(b) provides, in pertinent part, as follows:

The presiding Officer may recommend any order or ruling for review by the [EAB] when:


(1)  The order or ruling involves an important question of law or policy concerning which there is substantial grounds for difference of opinion; and 


(2)  Either an immediate appeal from the order or ruling will materially advance the ultimate termination of the proceeding, or review after the final order is issued will be inadequate or ineffective.

(emphasis added)

The matters addressed in the Accelerated Decision satisfy the first criterion set forth in CROP §22.29(b)(1).   The key questions addressed in the decision--i.e., whether "economic benefit of noncompliance" and "size of the business" are to be considered in determining a penalty against federal facilities--constitute questions of law.  Accelerated Decision at 3, 44-45.   The Presiding Judge has acknowledged that these legal issues raise important policy concerns.  The Presiding Judge's Order on Complainant's Motion for Accelerated Decision and on Other Motions dated July 3, 2001 (July 3 Order) recognized the legal issues' importance:

The legal issues raised by the parties as to whether penalties for "economic benefit of noncompliance" and "size of business" may be assessed against Respondent…are complex and of far-reaching significance.

July 3 Order at 4 (emphasis added).  See also, July 3 Order at 7.
  Specifically, the April 30, 2002, Accelerated Decision involves important questions of law and policy affecting the Department of Defense nationwide, as well as other federal agencies, because it concludes that as a matter of law federal facilities like the Fort Wainwright Central Heating and Power Plant are subject to economic benefit and size of violator assessments.    The extensive briefing and vigorously-contested oral argument between the two federal agencies aptly demonstrates that "substantial grounds for difference of opinion" exist with respect to the core legal issues.  The importance of the matters at issue are further magnified by the fact that “this is the first case of this magnitude against a federal facility under the Clean Air Act since the July 16, 1997, Office of Legal Counsel memorandum clarifying EPA’s authority to pursue administrative penalties against federal facilities.”  Complainant’s Exhibit 33 at 11. 


The matters addressed in the Accelerated Decision also satisfy the first element of the second criteria for interlocutory appeal  set forth in CROP §22.29(b)(2); i.e, that immediate appeal will materially advance the ultimate termination of the proceeding.   In the Matter of The Beaumont Company, No. RCRA-III-238, 1994 EPA ALJ LEXIS 31 (Dec. 15, 1994), discussed the application of the CROP §22.29(b)(2) criterion.  Beaumont involved a major penalty proceeding where EPA had sought interlocutory appeal from the Administrative Law Judge's adverse ruling on Accelerated Decision on hotly contested legal issues with significant nationwide policy ramifications.   Id. at *1-2.  Although the ALJ was "firmly convinced" that EPA's legal position was erroneous (Id. at *5), the ALJ granted EPA's request for interlocutory appeal.  Id. at *5, *6.  The ALJ concluded that EAB resolution of the legal issues would advance the ultimate termination of the proceeding because such resolution would allow the parties to better focus their attention at trial upon the significant factual issues:

It is concluded, however, that a decision which sets forth the controlling law may have the effect of materially advancing the ultimate termination of the proceeding within the meaning of Rule 22.29(b)(2)(i), even if it does not lead to a settlement.  This is because the legal issues will be settled and, even if a hearing is necessary, the parties' attention can be focused on the significant factual issues.

Id. at *6.    


In the present case, the factors favoring interlocutory appeal are even stronger than in Beaumont.  The Accelerated Decision established new ground rules for the calculation of economic benefit and size of business penalties for federal facilities.  In so doing, the decision raised factual issues that neither party had anticipated would arise at trial.
   

To adequately address these issues at trial, the parties may well have to substantially revise their witness lists and engage in additional pre-hearing exchanges.  It also may be necessary for Respondent to identify and obtain additional experts in the areas of electrical and steam heat generation and transmission engineering, as well as in the area of differential power cost calculation.   The trial is likely to be lengthy, expensive, and inconvenient for all parties involved.   None of this will be necessary if the EAB reaches a contrary decision with respect to the core legal issues regarding economic benefit and size-of-business.  

Even if the EAB affirms the Accelerated Decision, granting interlocutory appeal will materially advance the ultimate termination of the proceeding.  As in Beaumont, certitude between the parties as to EAB's ultimate view of the core legal issues will allow the parties to focus their attention "on the significant factual issues" and thereby promote more efficient development of such issues at trial.  In addition, such certitude may enhance the chances of settlement prior to trial.

For the foregoing reasons, Respondent respectfully requests the Presiding Judge to grant the Motion for Interlocutory Appeal.
Respectfully submitted this ____ day of ____________, 2001 at Fort Richardson, Alaska.
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� In accordance with the Presiding Judge's September 12, 2000, Prehearing Order, the undersigned counsel represents that on May 13, 2002, he spoke with Complainant's lead counsel, Mr. Jeffery Kopf, in an attempt to determine Complainant's position on this motion.  Mr. Kopf indicated that Complainant would not be in a position to determine whether it opposed or supported the motion until it had an opportunity to review Respondent's motion and support memorandum.


� The July 3 Order states as follows:





"[A]ccelerated decision on [the legal questions] will not be granted at this point in the proceeding, as the issues relating to [these questions] are complex and have far-reaching significance, warranting further examination by oral argument. 





July 3 Order at 7 (emphasis added).





� For example, the Accelerated Decision raises the possibility that Respondent may be required to present proof as to--


the earliest dates when USARAK or DOD received undesignated lump sum MILCON appropriations (see, Accelerated Decision at 25-27); 


the earliest time period when Respondent could have requested MILCON funds to construct the baghouses (see, Accelerated Decision at n.17);


the extent to which Respondent derived economic benefit "from the construction at USARAK of any projects which were funded from appropriation s that, consistent with fiscal law, could have been spend instead on constructing the baghouses" (see, Accelerated Decision at n.17);


the nature and extent of delays involved in the appropriation process (see, Accelerated Decision at n.17); and 


the availability, feasibility, and cost of providing power and steam heat to FWA-CHPP from alternative sources. (see, Accelerated Decision at 27-28).





