DRAFT – 9 OCT 03


Army Installation X – BRAC NPL Site
Land Use Control Remedial Design 

Operable Unit 1, Site 1
NOTE TO THE FIELD:  Please note that this sample draft is a work in progress.  Site-specific references to this LUC RD were deleted.  The LUC discussion in this document is limited to the actual remedy components addressed in the installation’s ROD.  The Document is not meant to cover all circumstances that the field may face, but to provide a thumbnail sketch of how one may approach a LUC RD under the Navy/EPA Principles.  This LUC document addressed a BRAC site, so it will specifically focus on transfer issues.

1.
PURPOSE
The purpose of this remedial design (RD) for Operable Unit (OU) 1, Site 1 (hereafter Site 1) is to provide information on how the remedy selected in the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) Record of Decision (ROD) for this site will be implemented and maintained.  The ROD stipulates the implementation of certain Land Use Controls (LUCs) to prevent future residential development at Site 1 and to prohibit usage of the surficial aquifer beneath the property.  These controls will preclude unacceptable human health risks from exposure to contaminated soils or groundwater. 

The inspections and reporting requirements described herein will be effective immediately upon approval of this LUC RD by the United States Environmental Protection Agency (EPA, Region A) and State Department of Environmental Protection (State DEP).  Once put into effect, the requirements set forth in this document will remain applicable to Site 1 during Service (Army) and subsequent ownership of the site.
2.
DESCRIPTION OF THE SITE

As depicted in the figure presented in Attachment 1, Site 1 is the location of the former steam plant and is in the industrial area of the former X, NPL BRAC installation.  Installation X was placed on the National Priorities List (NPL) in 19--.  Final Remedial Investigation (RI) and Feasibility Study (FS) documents were submitted for Site 1 in -- and --- dates, respectively.  This LUC Remedial Design was prepared as a result of the selection of LUCs as a component of the remedy in accordance with the ROD for Site 1 and the Federal Facilities Agreement (FFA) for Installation X.  This Design shall be subject to the enforcement provisions of the FFA.  

Site 1 and the corresponding LUC area cover approximately --- acres of unpaved land.  Other buildings on the site have been demolished.  Site 1 is currently located within the aviation maintenance activities region of the City of Americaville Parcel.  The City's Reuse Plan provides for continued aviation and industrial-related reuses of the property.  The expected duration of the LUCs at Site 1 are 900 to 1300 years for groundwater and in perpetuity for soils.  However, the LUCs at issue will be periodically reviewed to determine if they are still necessary or if a modification is appropriate in accordance with the terms of Section  9.
3.
LAND USE CONTROL PERFORMANCE OBJECTIVES

The following performance objectives for the LUC remedy to be implemented at Site 1 will be incorporated into the deed and provided to the Local Water Management District (LWMD) and the City of Americaville per Paragraph 4.a.

a. Prohibit residential reuse of the site;

b. Prohibit the excavation and uncontrolled removal of soils with contaminant concentrations greater than State DEP Residential Soil Cleanup Target Levels (SCTLs) unless prior written approval is obtained from the Service (Army), EPA, and  State DEP;

c.
Prohibit the human consumption of groundwater that exceeds Federal Maximum Contaminant Levels (MCLs) or State Groundwater Cleanup Target Levels (GCTLs);

d.
Prohibit all other uses of the groundwater from the surficial aquifer underlying the site (including, but not limited to, dewatering, irrigation, heating/cooling purposes, and other industrial processes) without prior written approval from the Service (Army), EPA, and  State DEP;

e.
Maintain the integrity of any existing or future monitoring or remediation system(s).

4.
REMEDY IMPLEMENTATION ACTIONS

a.
Service (Army) Responsibilities with Respect to LUC Inspections, Reporting, and Enforcement:  The following LUC implementation actions shall be undertaken by the Service (Army) in order to ensure that the aforementioned LUC performance objectives for Site 1 are met and maintained: 

1.
Comprehensive Base-wide LUC Management Plan:  Within 30 days of receiving EPA and State DEP approval of this LUC RD, the Service (Army) will develop a Comprehensive Base-wide LUC Management Plan which shall initially consist of this document and a survey plat (Attachment 2) showing the boundaries of the Site. The purpose of this Comprehensive Basewide Management Plan is to ensure the all site-specific LUCs are compiled into one comprehensive location for both pre-transfer use by the installation and for post-transfer use by the property owners/users.  This document is also accessible to regulators, the local government and the public.  The Service (Army) will also undertake the following specific plan related actions:

(i)
Send a copy of the Comprehensive LUC Management Plan to the City of Americaville;  
(ii)
Send a copy of the Comprehensive LUC Management Plan to the Local Water Management District with a  letter requesting that no permit(s) be issued, other than to the Service (Army), for the installation of any wells for the extraction of groundwater from the surficial aquifer beneath Site 1
(iii)
Send a copy of the Comprehensive LUC Management Plan to the Local City Planning Commission along with a letter requesting that the surveyed area comprising Site 1 not be zoned for residential use without prior concurrence from the Service (Army);


(iv)
Place the Comprehensive LUC Management Plan in the Information Repository currently located at  [address].
As additional LUC RD documents are approved by EPA and State DEP, the Service (Army) shall likewise add those documents and survey plats pertaining to those sites to the comprehensive LUC Management Plan and provide copies of the same to the City, the LWMD and the Local City Planning Commission as well as update the previous copy of the plan placed in the Information Repository. 

2.
Site Inspections:  Beginning upon approval of this LUC RD by EPA and State DEP, the Service (Army) will undertake annual physical inspections of the site to confirm continued compliance with all LUC objectives.  Upon conveyance of the site, the Service (Army) will require, via appropriate provisions to be placed in its deed of conveyance, that the City and its subsequent transferees undertake continuing annual site inspections to ensure that all LUC performance objectives are being complied with by all future users of the property. 

3.
Compliance Reporting:  Beginning upon approval of this LUC RD and continuing until the effective date of property conveyance, the Service (Army) will provide to EPA and State DEP an annual LUC Compliance Certificate for Site 1 consistent with the form attached hereto as Attachment 3.  In addition, should any deficiency(ies) be found during the annual inspection, the Service (Army) will provide to EPA and State DEP along with the Certificate, a separate written explanation indicating the specific deficiency(ies) found and what efforts or measures have or will be taken to correct those deficiencies.  After transfer, such responsibilities will shift to the City of Americaville and its successors as per Section 9(b).  Prior to transfer, Army will notify EPA in writing of this shift in LUC management responsibility.  Army shall provide an assurance to EPA and the State DEP that the LUCs imposed as part of the CERCLA remedy cannot be modified or terminated without prior concurrence with EPA and the State DEP.  

4.
CERCLA Five-Year Reviews:  The Service (Army) shall conduct Five-Year Reviews of the Site 1 LUC remedy, as required by CERCLA and the National Oil and Hazardous Substances Pollution Contingency Plan (NCP), because residual contamination in excess of established unrestricted use cleanup criteria will remain on site.


5.
Notice of Planned Property Conveyances:  At least 60 days prior to conveyance of the Site 1 property to any other agency, person, or entity, the Service (Army) shall provide notice to EPA and State DEP of such intended conveyance.  The notice shall describe the mechanism by which LUCs will continue to be implemented, maintained, inspected, reported, and enforced.

6.
Opportunity to Review Text of Intended Deed Restrictions: After the Service (Army) signs the requisite Finding of Suitability for Transfer (FOST) for Site 1, but before executing the deed(s) for conveyance for the property, the Service (Army) will provide EPA and State DEP with a draft copy of that deed(s) so that they may have reasonable opportunity, before document execution, to review all LUC-related provisions. After the deed of conveyance prepared to transfer title to the property encompassing Site 1 from the Service (Army) to the City of Americaville has been recorded by the City, the Service (Army) will ensure that EPA and State DEP obtain copies of the final executed deed. It is agreed the provisions in that deed will:

(i)
Be consistent with the essential restrictions and controls specified in the FOST;

(ii)
Be consistent with State real property law and be made to run with the land so that they shall be binding on all subsequent owners of the property, unless or until each LUC is released, and shall include a legal description of the property where the LUCs are to be implemented;

(iii)
Acknowledge that  State DEP is a third-party beneficiary of those LUCs until such time as each LUC is released from the property;

(iv)
Provide that the Service (Army) shall not modify or release any LUC without prior EPA and State DEP concurrence.

7.
Notification should Action(s) which Interfere with LUC Effectiveness be Discovered Subsequent to Conveyance:  Should the Service (Army) discover after conveyance of the site any activity on the property inconsistent with the LUC performance objectives, the Service (Army) shall notify EPA and State DEP within 72 hours of such discovery.  Consistent with paragraph 8 below, the Service (Army) will then work with EPA, State DEP and the new owner(s) of the property to correct the problem(s) discovered. This reporting requirement does not preclude the Service (Army) from taking immediate action pursuant to its CERCLA authorities to prevent any perceived risk(s) to human health of the environment.

8.
LUC Enforcement:  Should the LUC remedy reflected in this LUC RD fail, the Service (Army) will coordinate with EPA and State DEP to ensure that appropriate actions are taken to reestablish its protectiveness.  These actions may range from informal resolutions with the owner or violator, to the institution of judicial action under the auspices of State property law or CERCLA.  Alternatively, should the circumstances warrant such, the Service (Army) could choose to exercise its response authorities under CERCLA then seek cost recovery after the fact from the person(s) or entity(ies) who violated a given LUC.  Should the Service (Army) become aware that any future owner or user of the property has violated any LUC requirement over which a local agency may have independent jurisdiction, the Service (Army) will notify these agencies of such violation(s) and work cooperatively with them to re-achieve owner/user compliance with the LUCs.

9.
Modification or Termination of LUCs:  When the Service (Army) determines with EPA and State DEP concurrence, that one or more of the LUCs at Site 1 are no longer needed for protection of human health and the environment, the Service (Army) shall provide to the then current owner of the property an appropriate release for recordation with the deed pertaining to the site and will also timely advise the City of Americaville, LWMD and the Local City Planning Commission of that action.  Likewise, LUCs imposed as part of the CERCLA remedy cannot be modified without prior concurrence with EPA and the State DEP. 
b.
Responsibilities of the City of Americaville and it's Successors with Respect to LUC Inspections, Reporting, and Enforcement:  Via provisions to be contained in the deed(s) of conveyance, the Service (Army) intends for the City of Americaville, and it's successors,  to assume the following LUC implementation responsibilities upon the Service (Army)'s conveyance of the property to the City in order to ensure that the aforementioned LUC performance objectives for Site 1 are complied with after property transfer 
1. Site Inspections:  The City will conduct annual physical inspections of the site to confirm continued compliance with all LUC objectives unless and until all LUCs at the site are terminated with EPA and State DEP approval

2.
Compliance Reporting:  The City will provide to the Service (Army), EPA and State DEP, an annual LUC Compliance Certificate for Site 1 consistent with the form attached hereto as Attachment 3 unless and until all LUCs are terminated at the site.  In addition, should any deficiency(ies) be found during any annual reporting period, the City will provide to the Service (Army), EPA and State DEP along with the required Certificate, a separate written explanation indicating the specific deficiency(ies) found and what efforts or measures have or will be taken to correct those deficiencies.  The need to continue to provide such inspections and certifications on an annual basis will be re-evaluated every 5 years by the Service (Army), EPA and State DEP.

3.
Soils Excavation / Removal Permitting:  In order to preclude the excavation and removal of soils with contaminant levels greater than State DEP residential SCTLs from Site 1 to any other location, the City will maintain a Dig Permitting Process (DPP).  Via such a process, the City will be able to control and coordinate any future excavation/construction activities on the property which may either: (a) result in the 

      need for off-site removal of excess contaminated soils, or (b) breach the shallow groundwater aquifer or influence groundwater flow, or (c) affect any current or future groundwater monitoring/remediation system(s) installed at former Installation X.  It is anticipated that once an application for a dig permit is received by the City, the City will review the permit to verify location of the proposed excavation and to determine if Site 1 might be affected.  If any known areas of soil and/or groundwater contamination or any groundwater monitoring wells/remediation system might be impacted, the City would contact the Service (Army), EPA and State DEP so that approval to proceed can be obtained.  While initial contact may be by telephone, any approvals must be by email or written correspondence.  These steps should also help ensure future compliance with LUC Performance Objective 3.e. above, by preventing potential damage to any of the Service (Army)’s monitoring/remediation systems by future third-party excavation work.  This process will be reviewed during the 5-year review to determine if any changes need to be implemented.
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